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zﬁéwﬁﬁwmmqramﬁmm%aﬁa@wmqr%cr%zrarﬁuﬁfﬁ‘fﬁ
WWHHHHW&#WNWWWWWW%%

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

T T T GADETOT e ¢
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse
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territory outside India of on excisable material used in the manufacture of the

goods which are exported to any country or territory outside India.
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Credit of any duty allowed to be utilized towards payment of excise duty on
final products under the provisions of this Act or the Rules made there under

such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No.-EA-8 as
specified under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3

" months from the date on which the order sought to be appealed against is

communicated and shall be accompanied by two copies each of the 0OlO and
Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan

evidencing payment of prescribed fee as prescribed under Section 35-EE of

CEA, 1944, under Major Head of Account.
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ied by a fee of Rs. 200/- where the

The revision application shall be accompani
amount involved in Rupees One Lac or less and Rs. 1000/- where the amount

involved is more than Rupees One Lac.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal:-
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Under Section 35B/35E of CEA, 1944 an appeal lies to:-
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(b) h To the_\/\f_es@ regional bench of Customs, Excise & Service Tax Appellate
Iribunal (CESTAT) at O-20, New Mental Hospital Compound, Meghani Nagar,
Ahmedabad: 380016, in case of appeals other than as mentioned in para-2(1)

above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.
1,000/~ Rs.5000/-, Rs.10,000/- where amount of duty/penalty/demand/remncl is
upto 5 Lac. 5 Lac {0 50 Lac and above 50 Lac respectively in the form crossed
hank draft in favour of Asst. Registrar of hranch of any nominate public sector
bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. Application made for grant of

stay shall be accompanied by a fee of Rs. 500/-
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In case of the order covers a number of order- in Original, fee for gach 0.1.0.
should be paid in the aforesaid manner not withstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.
100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall beer a court fee stamp of Rs. 6.60 paise as
ssoribed under scheduled-I item of the court fee Act, 1975 as amended.
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(6) Attention in invited 1o the rules covering these and c_;th_er related matter
contended in Customs, Excise & Service Tax Appejlate Tribunal (Procedide

Fules, 1982.
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ORDER IN APPEAL

Hon’ble CESTAT vide its order No. A/997/WZB/AHD/2010 dated 9.7.2010,
while deciding the appeal against OTIA No. 426-427/2009 dated 11.12.20009, filed by M/s. Phenix
Varco Pruden (A division of M & B Engineering Limited), Plot No. 30P, Village Naranpura,

Sanand, Ahmedabad [for short —“appellant’] held as follows :

“3. 1 find that Commissioner(Appeals) has disregarded the decisions of the Tribunal in this regard and he
should have considered the claim of the appellants that in the absence of utilization of credit, interest was
not payable and penalty was also not imposable. Under these circumstances it would be appropriate to
remand the matter to the Commissioner(Appeals) who shall decide the issue after confirming that the
appellants had not utilized the credit taken by them and afier considering the decisions of the Tribunal
cited by the appellant.  All the issues are kept open and the matter is remanded (o the

Commissioner(Appeals) for a fresh decision. Needless to say appellants shall be given an opportunity to

present their case before a final decision is taken.”

Both the appeals were placed in call book and are now retrieved, hence, the two appeals are
being disposed of through this order. The appellant has provided copies of the registration
certificate dated 7.8.2007 wherein the registration was in the name of M/s. Phenix Varco Pruden
(A division of M & B Engineering Limited) and a copy of registration certificate dated 18.7.2011
wherein the registration was in the name of M/s. Phenix Construction Technologies(A division
of M & B Engineering Limited). The registration number in both these certificates is

AAACM7930QXMO01.

2. Briefly, the facts are that a show cause notice dated 26.2.2009, was issued to the
appellant inter alia alleging that the appellant had wrongly availed CENVAT credit of Rs.
25,992/~ before taking registration i.e. prior to 7.8.2007. The notice therefore, demanded the
CEVNAT credit wrongly availed along with interest and further proposed penalty under rule
15(2) of the CENVAT Credit Rules, 2004, read with Section 11AC of the Central Excise Act,
1994. One more show cause notice dated 26.2.2009, was issued to the appellant inter alia
alleging that they had wrongly availed CENVAT Credit of Rs. 18,052/-. This notice therefore
demanded the CENVAT credit wrongly availed along with interest and penalty.

3 These notices were adjudicated vide OIO No. 46/D/2009 and 47/D/2009, both
dated 31.8.2009, respectively, wherein the adjudicating authority confirmed demands along with
interest and also imposed penalty. As the appellant had already reversed the CENVAT credit

involved, it was adjusted against the confirmed demand.

4, Aggrieved, the appellant filed an appeal before the Commissioner(A), primarily
challenging the demand of interest and imposition of penalty. The Commissioner(A) vide his
OIA dated 11.12.2009, upheld both the OIOs dated 31.8.2009. An appeal was thereafter filed
before the Hon’ble Tribunal, who vide its order dated 9.7.2010, remanded back the matter to the

Commissioner(Appeals), as mentioned supra.

S Since the appeals against OIO No. 46/D/2009 and 47/D/2009. both dated
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further stated that they had an average balance in their CENVAT credit account which was more
than the credit reversed during the period March 2008 to January 2009. The appellant has
basically challenged the demand of interest, imposition of penalty and also questioned the

invocation of extended period.

0. Personal hearing in respect of both the appeals was held on 2.9.2018, consequent
to the case being removed from call book. Shri Vipul Khandhar, CA and Shri Mukund Thakkar,
appeared on behalf of the appellant and reiterated the grounds of appeal. They further informed
that they have already paid the interest anf_:l penalty. During the course of personal hearing they
submitted an additional submission dated‘ 12'.9.2018', giving a brief facts of the case and their
submission, which in the first para stated that they had pad the penalty of Rs. 25,992/~ on
27.2.2013 vide challan no. 02005292702201300038 and penalty of Rs. 18,052/- vide challan no.
02005292702201300040 dated 27.2.2013. It was further informed vide second para that they
had paid the interest demanded of Rs. 6,450/~ in the month of August 201 6 through PLA and as a

proof they submitted the copies of the challan and the ER-1 return for the month of August 2016.

7 : Since the appellant claims to have paid the entire interest and penalty demanded
and confirmed vide the impugned OIOs dated 31.8.2009, it is forthcoming that they do not wish
{0 contest the confirmation of interest and penalty. Even otherwise, the matter is no longer res
integra having been settled by the Hon’ble Supreme Court in the case of M/s. Ind-Swift

[Laboratories Ltd. [2012 (25) STR 184 (SC)].

8. In view of the foregoing, the impugned OIOs are upheld and the appeals filed by

the appellant are rejected.
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9. The appeal filed by the appellant stands disposed of in above terms. o
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Superintendent (Appeal).
Central Tax,
Ahmedabad.

By RPAD.

To.

M/s. Phenix Varco Pruden

(A division of M & B Engineering Limited),
Plot No. 30P,

Village Naranpura,

Sanand.

Ahmedabad
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The Chief Commissioner, Central Tax, Ahmedabad Zone .
The Commissioner, Central Tax, Ahmedabad North Commissionerate.
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Central Tax Division-III(Sanand), Ahmedabad North

4. The Assistant Commissioner, System, Central Tax, Ahmedabad North Commissionerate.
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